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Abstract

Evictionism means that a pregnant woman has the right to evict, but not kill, a fetus entirely at her
discretion. Assume that the baby is viable outside the womb only during the last trimester. Then,
evictionism implies the same result for the unwanted fetus in the first six months as pro-choice. That is,
the mother may evict the fetus, not Kkill it, but the fetus will die. But for the last three months, the
implications are the same as pro-life. That is, the mother may still evict the fetus, not kill it (no partial
birth abortions would be allowed), but now the fetus can survive outside the womb. Wisniewski, a pro-
lifer, and | have been battling over this concept for three iterations. Both of us are libertarians and hence
start with the same basic premises. Nevertheless, we have not yet been able to resolve our differences,
although we have both ranged widely and thoroughly throughout this challenging issue. The essay that
follows is my most recent attempt to defend evictionism against his pro-life criticisms.

Keywords: eviction; abortion; pro-life; pro-choice

Apstrakt

Evikcionizam znaci da trudnica ima pravo da iseli, ali ne da ubije, fetus u potpunosti prema svom
nahodenju. Pretpostavimo da je beba odrZiva izvan materice samo tokom poslednjeg tromesedja. Tada,
evikcionizam podrazumeva isti rezultat za neZeljeni fetus u prvih Sest meseci kao i "pro-choice" (pravo
na izbor). To jest, majka moZe da izbaci fetus, da ge ne ubije, ali fetus ¢e umreti. Ali za poslednja tri
meseca, implikacije su iste kao i "pro life" (pravo na Zivot). U tom slucaju, majka moZe i dalje da izbaci
fetus, ne ubije ga, ali sada fetus moze da preZivi van materice. Visnjevski, pristalica ideje "pro-life", i ja
smo se sporili oko ovog koncepta triput. Mi smo obojica libertarijanci i stoga poceli sa istim osnovnim
postavkama. Ipak, jo§ uvek nismo u stanju da reSimo naSe razlike, iako smo obgjica vrio Siroko i temeljno

razmatrali ovo izazovno pitanje. Esej koji sledi je moj najnoviji
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l. RESEARCH HIGHLIGHTS

Research Highlights:

— Purpose: To shed light on the controversy
between pro-life and  pro-choice

viewpoints

— Design: Implications from private property
rights are deduced via verbal logic

— Findings: Neither pro-life nor pro-choice
viewpoints are correct

— Practical implications: public policy should
be based upon an alternative perspective

— Social implications: justice would be
promoted; human lives would be saved

— Originality/value: this paper introduces an
alternative to both pro-life and pro-choice
viewpoints

It is a joy and a pleasure to be engaged in this
interchange with Wisniewski.! Part of the reason
is that it is almost not really a debate at all. At least
it is not one where we are only trying to score
points against each other (although in my opinion
both of us sometimes do that; none of us are
perfect). Rather it at least seems to me to be an
honest attempt on both our parts to get at the truth
of a very complex issue that has beguiled and
eluded thousands of scholars and
theorists. They have long looked at the pro-life
versus pro-choice issue without shedding much
light on this challenge, although quite a bit of heat.
But, if I can continue to speak both for me and my
"debating" partner, we have one advantage they
do not enjoy: we are both libertarians. | am in full
and enthusiastic agreement with Wisniewski
(2013, 153)2 when he says “we both derived our
respective arguments from the same set of
principles — the libertarian axioms of self-
ownership and non-aggression.” | also cannot
offer him (153) stronger support when he
maintains that our exchanges “provide... yet
another illustration of the fact that, despite being
clearly distinct from other political and moral
philosophies, libertarianism is a complex and
internally heterogeneous body of thought, riddled
with many thorny and contentious issues.”

1 See on this Wisniewski, 2010A, 2010B, 2011;
2010, 2011A, 2011B; Block, 2010, 2011A, 2011B

| fully agree with Wisniewski's (154) assessment
that the benefits of our exchanges are by no
means limited to abortion; that they also constitute
“a valuable discussion of some of the related
complexities of libertarian philosophy.”

Before getting into the substantive issues where
we again begin bashing each other’s theories, but
in a friendly way, let me throw one more accolade
at this young man; while we do not at all agree on
evictionism, | am delighted when | think that the
next generation of libertarian theoreticians is in
good hands with the likes of this author. | know
that | have been in a "fight" with him after our
several interchanges, and he has come up with
numerous libertarian insights in the course of it
that have forced me to dig deeper and deeper in
defense of evictionism. Moreover, he has always
exhibited that spirit of the two of us working in
partnership to get clearer on our philosophy,
something | greatly admire and also attempt to
engage in.

Before responding to Wisniewski's latest
contribution to our ongoing debate, let me
summarize what has come before, for the reader
who has not seen the previous iterations.

| had been publishing on the evictionist doctrine
for many years (Block, 1977, 1978, 2001, 2004A,
2008, Block and Whitehead, 2005). My debate
with Wisniewski started with his publication
2010A, where he criticized evictionism on the
ground that “if one voluntarily initiates the causal
chain which leads to someone else ending up on
his property, the latter person cannot be
considered a trespasser. Furthermore, in the light
of the above observation, any direct effects
resulting from that person’s eviction should be
considered the responsibility of the property’s
owner.” In response | (Block, 2010) argued “...
there is a storm. It is a deadly one. If you stay
outside, you will die. | invite you inside my house.
| thus make you a “trespasser.” A month goes by.
A year goes by. Ten years goes by. The storm
persists. If ever | disinvite you, if ever | ask you to
leave my abode (I have been feeding and clothing
you all this time), | will be guilty of murder,
according to Wisniewski, because | have made
you “a ‘trespasser’ in the first place.” Suppose |

2 All quotes from Wisniewski are from this one
paper.
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board, house and feed you for five years,
whereupon | turn you out into the storm, and to
your death. | am a murderer. | get no credit for
keeping you alive for five years, according to
Wisniewski.” That was the end of what | call round
one.

Round two opened up with Wisniewski (2010B).
Here, he maintains, abortion (i.e., lethal
eviction) involves the amount of physical harm
done to the fetus that is grossly disproportionate
to the amount of physical harm that the fetus can
possibly do to the mother.” | replied (Block, 2011A)
that “In Wisniewski’s view, allowing the mother to
evict the fetus when this results in the death of the
latter “is tantamount precisely to blowing the
trespasser away with a bazooka when there exists
no other ways of removing him from one’s lawn.”
Well, yes, it is. Where Wisniewski and | part
company is that he thinks that under these
circumstances it would not be justified for the
property owner to kill the trespasser, while |
maintain that it would.® After all, if we are to
accurately employ the libertarian legal nostrum,
‘gentlest manner possible consistent with
stopping the crime,” then that trespasser must be
stopped.* And, | contend, Wisniewski is lead into
this erroneous interpretation of libertarian law
because of his confusion between proper
punishment after the fact, and, proper defense,
during the time the crime is being perpetrated.

Wisniewski (2011) addressed in round three “the
distinction between proper ex post punishment
and proper ex ante defense, the question of
whether my causal analyses of trespass imply a
commitment to positive obligations, Rothbard’s
distinction between contracts and promises, the
supposed irrelevance of the principle of pacta sunt
servanda in the context of abortion, and the extent
to which custom can qualify the ambit of
applicability of the non-aggression principle.” My
(Block, 2011B) contribution to this round is to
distinguish between trespassing on someone’s
land, and trespassing inside of their bodies, and

3 Wisniewski here makes a very heroic
assumption. One wonders why the property owner
did not put up a sign to the effect that “trespass is
forbidden,” or “I will shoot trespassers,” or some
such.

claim that the latter is a far more serious rights
violation than the former.

In round four, my debating partner (Wisniewski,
2013) takes the position that abstaining from lethal
evictions of fetuses conceived as a result of rape
is a libertarian duty, but only an imperfect one. |
will not further explain this concession of his, since
it is the burden of the present paper, my
contribution to round four, to explicate and criticize
this perspective. With this introduction, | am now
ready to take up the cudgels in defense of
evictionism.

Il. EVICTIONISM VS. THE PRO-
CHOICE AND PRO-LIFE
POSITIONS

Let me now undertake to defend evictionism
against both the pro-choice and pro-life positions.

1. No qualification

I regard Wisniewski's position as a straight out
critigue of evictionism from the pro-life position,
not a "qualified" (153) one as he maintains. | do
not see any of these "qualifications” to which he
alludes. | perceive no difference between his
critique of evictionism and one that could have
been launched by any highly intelligent, creative
and forceful libertarian of the pro-life persuasion.

2. Morality

I do not maintain, as Wisniewski (153, emphasis
added) asserts, that | “consistently argue ... for
(the) view that the mother is morally allowed to
expel the fetus from her womb provided that no
non-lethal methods of its eviction are available.”
Rather, in sharp distinction, it is my position that
“that the mother is legally allowed to expel the
fetus from her womb provided that no non-lethal
methods of its eviction are available.” | was not
discussing morality or ethics. But, as long as there
is a focus on this, my own moral principles, such
as they are, are entirely on the pro-life side (as are
Wisniewski's, as | understand them). | think it is

4 If that is indeed the wish of the property owner.
Wisniewski might take some solace from the fact
that his neighbors might boycott him, unless the
trespasser was shown to be dangerous.
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highly immoral for a woman not to bring her baby
to term, provided her life is not thereby put in grave
danger. Life is precious; human life infinitely more
s0. To evict a viable fetus is a moral horror, in my
view. However, as far as | am concerned, my
dispute with Wisniewski has nothing at all to do
with ethics. Rather, it concerns what the law
should assert on this issue. Given libertarianism
and its emphasis on private property rights, and,
positing that the pregnant woman, and no one
else, is the owner of her body, then it follows
ineluctably, Wisniewski and other pro-lifers to the
contrary notwithstanding, that she may evict any
trespassers on it, or, rather, inside of it. Period. To
deny this is to reject the claim that either she owns
her womb, a manifest error,” or that ownership
does not convey the right to determine what
people or entities may properly reside within it, an
essential element of libertarianism.

3. Pure Austrian Snow Trees.b

| draw a sharp distinction between what a target
may properly do to defend himself from an
imminent or ongoing attack (pretty much anything
within reason necessary to safeguard himself
assuming he confines his reactive violence to the
attacker) and what punishment may be inflicted on
the perpetrator afterwards. As to the latter, |
maintain that proportional punishment7 is the only
response compatible with the libertarian
philosophy. In contrast, states Wisniewski (154),
“... an act of self-defense (even one resulting in
the trespasser's death) does not violate the
principle of proportionality. Thus, he zigs where |
zag.8 A trespasser is an invader. From my
perspective, then, it matters not one whit whether
or not this act of self-defense (moving the
trespasser out of or away from the premises) is
proportional or not. It certainly need not be. In any

5Who else could possibly be the legitimate owner
of her body apart from herself?

6 Don’t ask.

7 In the view of Rothbard (1998, p. 88, ft. 6): “It
should be evident that our theory of proportional
punishment—that people may be punished by
losing their rights to the extent that they have
invaded the rights of others—is frankly a
retributive theory of punishment, a ‘tooth (or two
teeth) for a tooth’ theory. Retribution is in bad

case, proportionality only applies to a legal
punishment, after the crime, not to legitimate
defensive actions during the time it is being carried
out.

Wisniewski (154-155) then asks us to recognize
“that Y can justifiably deprive X of his life only if X
threatens Y’s life (as in the situation where
carrying the fetus to term threatens the mother’s
life). Certainly, if the trespasser threatens the
owner’s very life under libertarian law she would
be justified in removing it, and of course need not
worry about proportionality or any other such thing
in so doing. But | go further: the target may remove
a trespasser with "extreme prejudice” as they say
in the hit man movies for far less than an imminent
threat of death, if that is the only way to defend
oneself. For example, suppose it a given that A will
(with no justification at all) inflict a severe beating
upon B, and that the only way B can stop this
occurrence is by killing A. According to our author,
if 1 understand him correctly, it would be
impermissible for B to kil A in self-defense,
because B's very life was not in question. This
does not at all sound like libertarian law to me. Let
me put this in other words. | regard myself as a
moderate on this question. There are some
libertarians who say that the criminal has violated
the civilized order. He is an outlaw. Therefore,
anything, anything at all may be done to him,
either in the act of his crime, or afterwards, as
punishment, when he is caught and brought to the
bar of justice. At the other end of the spectrum,
there are extremists such as my debating partner
who maintain that only under threat of death may
the target use lethal force against the perpetrator.
In contrast, | occupy a middle ground. | hold that
the victim is legally obligated to withstand initiatory
violence in the gentlest manner possible
consistent with the right of self-defense; that if in

repute among philosophers, who generally
dismiss the concept quickly as ‘primitive’ or
‘barbaric’ and then race on to a discussion of the
two other major theories of punishment:
deterrence and rehabilitation. But simply to
dismiss a concept as ‘barbaric’ can hardly suffice;
after all, it is possible that in this case, the
‘barbarians’ hit on a concept that was superior to
the more modern creeds.”

8 Oris it vice versa?

4|
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the heat of the moment more defensive violence
is utilized than is strictly necessary (from a
Monday morning quarterbacking point of view),
this is the fault of the criminal, not the victim. And
if this is done to protect against less than a threat
of death, this reasoning still holds true. To apply
this reasoning to the issue under contention, the
mother may (paraphrase) "“justifiably deprive her
fetus of his life (not) only if it threatens her life" but
for a lesser violation of private property rights such
as trespassing in her body against her will.

4. Person or property

Next, Wisniewski (155) takes me up on my claim
that “offenses against the person are more
serious, much more serious, than those against
mere property.” He is quite right to do so, for as it
stands, that claim cannot be defended, at least not
without some proviso or other to the effect that
other things are equal. For example, in the old
west, horse stealing was a hanging offense, for the
cowboy's very life hung in the balance based on
whether or not he could keep this type of
transportation free from thieves. In contrast, a
punch in the nose is a far lesser offense. But a
horse is property, while a nose is part of the
person. However, if the above quote is modified to
read "offenses against the person are usually or
typically more serious than those against mere
property" then it can stand as is. However, in Block
(2011B), | said this in my footnote 10: “In the good
old days of the early days of settlement in the U.S.,
stealing a man’s horse was punished with the
death penalty. But, this was because such a theft
was really an attack on his person, not merely his
property. For, without his horse, the man would die
in this hostile territory.” | think that absolves me of
this criticism of his.

5. Thomson's (Thomson, 1986, 1990,
1991) case

Y wakes up in bed attached with an umbilical cord
attaching his kidney to X. X, an entirely innocent
person, is using Y as a kidney dialysis substitute,
thanks to the operation of some renegade doctors.
Of this Wisniewski (155) states: “it should first be
noted that if it is Y who is causally responsible for
having X connected to his body, then there is no

9 Tick a tick a tock you need good timing.

way in which X can be considered a trespasser.
Thus, in the event of the latter's death via
disconnection, Y would have to bear the whole
responsibility for it, hence becoming guilty of an
instance of lethal aggression.” But this assumes
the very point at issue. It rejects the view, on the
basis of no reason offered, that if Y invited X to
partake of the benefits of Y's healthy kidney, that
Y could not subsequently withdraw this offer at a
later date; that Y is responsible for X's well-being
for the entire rest of X's life; that an invitation, once
given, may never be withdrawn. It is difficult to
reconcile this with libertarian theory, or, even, with
ordinary common sense.

6. Timing®

Wisniewski (155) states: “Let us not in any way
alter Thomson’s original scenario except for one
detail: now X can survive by staying attached to Y
for just one minute. Does this lightly modified
scenario suggest that disconnecting X within this
short period of time count as an unacceptable
violation of the principle of proportionality? If it
does, then it would seem that the validity of this
principle is purely a matter of contextual judgment,
a conclusion | think both of us would wish to
avoid.”

This is not a very powerful counter argument in
that it is undermined by the legal concept of "de
minimus"; the law cannot and may not take into
account trifles. If proper law could incorporate very
minor harms, then we would all be prohibited from
exhaling, for when we breathe out, we
contaminate the atmosphere with carbon dioxide.
Yes, it is a gigantic infringement upon liberty to Y
to have X attached to his kidneys. But, surely, if it
would save X's life to remain attached for a mere
one more minute, presumably giving non-criminal
doctors time to detach X from Y without undue
harm to the former, then it would be improper for
Y to short circuit this procedure by taking a knife
and severing the connection right now, instead of
waiting a mere 60 seconds, and thus killing the
innocent X. So, | will "concede" to Wisniewski if the
difference of one minute, or, even, hey, I'll be
generous, a few short minutes would spell the
difference between the fetus' life, then the mother
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would be legally obligated to wait those few
moments before eviction.°

But what does this author want to do with this
counter example? He wants to run this for the
entire nine months. It is my contention that the
difference between a few minutes and three
quarters of a year is so gigantic that we might as
well be talking about different kinds of things,
instead of one single concept, time. Let me try to
turn back this example on Wisniewski. Is he saying
that Thomson's Y is obligated to allow the kidney
deficient X stay attached to him for nine months?
And why, pray tell, only for this period of time?
Why not nine or ninety years for that matter, if this
is necessary to preserve X's life? Wisniewski
cannot have it both ways. If he insists that the
mother may not evict (when it would lead to the
baby's death) for nine months, then he must draw
the same conclusion about X, who is equally
innocent, and equally needy. Or, suppose that
pregnancy took nine or ninety years? Would
Wisniewski's view on evictionism change? | do not
at all propose to allow Y to "dismantle (his
umbilical cord connection to X) in the most
immediate and straightforward manner." My vision
of proper libertarian law is perfectly willing to force
Y to hold off for a very short time, even a few hours
or so, if by so doing X's life can be preserved.
Similarly, in the eviction of the fetus, it seems not
unreasonable to defer the timing for a day or so, if
that is the difference between killing and not killing
this young human being. But de minimus cannot
possibly be stretched to nine months without
obliterating the very concept.

7. Aggressor

According to Wisniewski (156, fn. 2) “... a fetus
cannot be regarded as an aggressor, since
aggression presupposes intention; earth quakes,
hurricanes, and meteorites cannot be
meaningfully thought of as aggressing against us.”
Certainly, neither the fetus nor (an entirely
innocent) X can be regarded as an aggressor. This
philosopher is absolutely correct in this
contention. Both lack mens rea. Neither can be
considered as a criminal. But, it cannot be denied
that objectively they are trespassers, a very

10 |s this a positive obligation, contrary to
libertarian theory? For an argument in another

different matter indeed. They are innocent
trespassers; but they are still trespassers.

8. Concession

Wisniewski (155-156) concedes to my side of the
argument that there is only an "imperfect duty" for
the mother to keep the fetus for nine months (and
implicitly for Y to keep X attached); he avers she
may evict it at any time during her pregnancy,
even if this action causes the death of the baby,
without being considered a criminal. But this (156,
fn. 3) “‘concession’ does not at all apply to the
fetuses brought into existence as a result of
consensual intercourse.” |  appreciate
Wisniewski's move in what | consider the correct
direction, but it suffers from several flaws.

First, it does not apply to the products of
consensual intercourse. But all babies are equally
innocent, whether conceived in rape or not. They
all have exactly the same amount of mens rea,
namely, none at all. Thus this concession of
Wisniewski's is illogical. It is incompatible with his
pro-life stance. He is condemning a perfectly
innocent human being, the product of coercive
sexual intercourse, to death, when with just a few
months of suffering, this life could be preserved.

Second, my debating partner does not go far
enough. There are other cases of non-rape
children where the mother did not "invite" in a
fetus. She might have been ignorant of the laws of
biology, which maintain there is a chance that
children are brought about not by the stork, but
through sex.

Third, why this gigantic distinction between rape
and voluntary sexual intercourse where the
mother full well knows of the possibility of
pregnancy? Why she is not allowed to change her
mind about this (possible) "invitation." It is hardly
an invitation if it is only probable that there will later
become a person to take advantage of it.
Certainly, at the time of the sexual relations
(ignoring the father), there was no person in
existence who could be invited into her body.
According to the laws of biology at least as | am
aware of them, the formation of the baby, the
fertilized egg, does not occur until some hours

context that it would not be, see Block, 2004B,
2008

6 |
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later. Y can invite X to share Y's kidney. The
mother, logically, cannot invite a small person into
her body via intercourse, because at that time
there was no one to invite. An invitation logically
implies two people: an inviter, and an invitee. In
Thompson's kidney case, both exist at the time of
the invitation. In the case of voluntary intercourse,
this requirement is not fulfilled. This concession is
thus at once too much and too little. Too much
insofar as it contradicts his underlying pro-life
position by throwing some innocent fetuses
overboard to the wolves, and too little in that it errs
in its interpretation of invitations; they are not
forever nor for nine months and can be rescinded
at will.

9. Mother versus fetus

This issue arises when the only way to save the
mother's life is to evict the fetus from her bodily
premises, but the latter is too young and
underdeveloped to survive on his own. Wisniewski
comes down on the side of the mother, which is of
course consistent with my evictionist position.
However, his reasoning is very much incompatible
with the libertarian philosophy, at least the way |
understand it. For him (157), “... the property
rights of the mother have to be weighed against
the property rights of the fetus according to the
principle of proportionality.” First, proportionality
only applies to punishment, not defense. Second,
this implies that rights can clash, and when they
do, there must be a "weighing" of the one against
the other. This is a serious misconstrual of
libertarianism, in that one of its basic premises is
that rights cannot clash (Machan, 2010). When it
seems as if there is such an incompatibility, it is
necessarily the case that one (or possibly both) of
these so-called "rights" is mis-specified. In the
present case, it is easy to see which "right" can be
no such thing. It is the "right" of the very young
human being to perch inside the body of the
mother against her will. It is her body that houses
him, not the other way around. She, not he, has
the right in this case. Nor can the "principle of
proportionality” be of any help in our present
deliberations. This principle concerns itself with
punishment for a crime. But there is no crime in

11 See on this Block, 2009A, 2009B; Kinsella,
1996, 1997; Olson, 1979; Rothbard, 1977, 1998;
Whitehead and Block, 2003

the present circumstances. The lives of the mother
and her infant son cannot both be saved. One of
them must die. "Proportionality” does not enter the
picture in any manner, shape or form. Previously,
in Block (2011B) | described Wisniewski's views
(157) as being “perilously close to adopting the
view that rights can clash.” In view of his latest
contribution to our joint effort to shed libertarian
light on this very contentious issue, | must amend
my assessment. Wisniewski's views are the very
paradigm case of the erroneous view that rights
can clash.

Note, further, that | am not at all concerned with
(157) “whether an act of expulsion is morally
warranted.” As stated above, we are not debating
the morality of these issues. If we were, my
instincts (I call them no more than that) would be
on the side of the fetus, not the mother. To me,
there is nothing more heroic than when the mother
fowl lays over her brood during the forest fire,
saving their lives at the cost of her own. This is
highly moral, in my (alas very imperfect)
understanding of that concept. And this
transcends species. So when the mother gives up
her life so that her child can live, this reaches the
apogee of morality. But, | digress. As stated
above, my contention with Wisniewski has nothing
at all to do with morality. It solely concerns the law,
and the libertarian analysis of the pro-life and pro-
choice positions, finding them both seriously
wanting.

10. Justifiable homicide

States our author (157), “... a simple recognition
that Y can justifiably deprive X of his life only if X
threatens Y’s life.” Several counter examples
immediately leap to mind. Capital punishment
would go by the boards under Wisniewski’s
conception of libertarianism. If the criminal
threatens only serious bodily injury the victim
would not be able to engage in deadly force. This
bow in the direction of pacifism does not seem to
be consonant with libertarian's more Draconian*
way of dealing with uncivilized people. It would
appear, here, that the tail is wagging the dog.
Wisniewski is so intent upon not allowing the
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pregnant mother to evict a trespasser that he
seems willing to bend the libertarian philosophy
into contortions to gain this end. | applaud
Wisniewski’s stance in favor of human life, but am
not at all willing to jettison the private property
rights of the mother, and the freedom philosophy
that supports them, to this end. Nor is this "anti-
life." For, surely, the best way to promote human
life and well-being is by supporting these private
property right and libertarian perspectives, not
undermining them.

11. Dragging, danger

Wisnhiewski next reprises our recurring argument
over whether dragging someone into danger, such
as onto an airplane, and then forcing him out
(which would certainly violate libertarian law) is
akin to a mother "dragging" her baby into her
womb (by engaging in sexual intercourse) and
then evicting it to its death. | (Block, 2011B)
claimed a disanalogy on the ground that the
mother did not forcibly "drag” the baby from some
safe area and place it in a dangerous one, but,
rather, created (with a little help) him right there
inside of her. In Wisniewski’s latest reply, he
makes several errors on this issue.

First he states (157): “... | regard it as incorrect to
assert that the mere act of dragging Y on board
the plane puts him in danger.” Dragging an
unconscious person onto a plane (except when
you are rescuing him) is an act of kidnapping. The
issue is not whether this endangers the victim, but
whether or not it is legal under libertarian law.
Clearly, it is not. Of course, planes are not per se
dangerous vehicles. But the two-fold act of
dragging an unconscious (but relatively safely
situated) person onto one, and then throwing him
out while airborne, certainly is dangerous, not to
mention illegal, as it now couples two rights
violations: the initial kidnapping, and then murder.

Second, my debating partner (158) “... fail(s) to
see the moral relevance of the fact that the fetus
was created in the womb rather that forcibly
placed there.” But, again, we are not concerned
with the morality of these acts, rather with their

12 For a libertarian analysis of forcing people to
drop to their death see Block, 2003.

legal status. Not everything that is immoral should
be prohibited by law.

Third, he poses a very tough, but ultimately
fallacious, challenge to my position. He opines
(158): “Let us modify our airline example and
image that, rather than being unconsciously
dragged onboard the plane by X, Y was
biologically engineered by X in his flying laboratory
and then ordered to jump out. Would X be any
more justified in ordering Y out of his property in
such a situation? If Block thinks he would, | fail to
see why.” | will, again, concede to Wisniewski that
this is highly immoral. To biologically engineer a
person (think of an adult Frankenstein, but a nice
non-aggressing one) and then order him to drop to
his death®? is the height of immorality. However,
we are not now discussing ethics, we are trying to
make sense of what the law should be. As a
libertarian, we must ask, must we not, who owns
the airplane? Wisniewski and | both agree that it is
X, the creator of Y, who is the rightful owner of the
plane (by analogy, the kidney). If this author
wishes to reject libertarianism, well and good.
Then, he is free to maintain his pro-life beliefs. But
it is not clear how he can do so while still cleaving
to the freedom philosophy, based on private
property rights.

This author’s pot shot at libertarianism is subject
to yet another obstacle; the owner of the property
is obligated to evict the trespasser in the gentlest
manner possible (Block, 2011C). If someone
inadvertently steps on your lawn, you are not at all
entitled to blow him away forthwith with a bazooka.
You are obligated, instead, to inform him that you
object to his trespass, and ask him, even politely,
if he would withdraw. It is only if he refuses, and
then becomes belligerent, that you may properly
escalate the level of force you are employing to
protect your private property rights. Where does
this get us in the case of Frankenstein in the
airplane? Well, the gentlest manner possible is
hardly a forced removal at 40,000 feet. Much
better, and required by libertarian law, would be to
land him if at all possible, and then take off again.
If the Frankenstein is too young to survive on his
own, away from the womb-like environment of the
airplane (to get us back to the point at issue), then
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and only then is it legally permissible to protect
your private property rights and act in a manner
such that he dies.

Although strictly speaking irrelevant, it is good, as
the ethicists that Wisniewski seemingly wants
libertarians to become, to reflect on the fact that at
present, under present pro-choice regulations,
millions of babies are slaughtered each year.
Under evictionism, fully one third, all of those in
their third trimester, when they are viable outside
the womb, would be saved. And, as medical
technology improves, more and more of them
would be saved. Is it really moral on Wisniewski’s
part to reject this viewpoint, when the alternative
is the status quo, not his own pro-life position? |
really cannot say for sure, since | am not
fully acquainted with the requirements of morality,
but | suspect not. (Wisniewski’'s reasons for
rejecting evictionism may be correct, but this is
separate from whether or not it is the ethical
stance to articulate.)

12. Railroad track, lake

We posit that B will be hit by a train, and killed. A
pushes her off the track, but into a lake, where
B drowns (A cannot swim, is unable to further save
her). My position on this scenario is that A is a
hero. He preserved B's life by a few minutes. Not
only is every life precious, but every moment of
every life is also. Wisniewski demurs. He (158)
avers: “If A did not push B off the track, anticipating
that he is unable to calculate the force of the push
so as to avoid throwing B into the lake, then A
would clearly be blameless according to the
libertarian ethic.” | have no idea of what the
libertarian ethic is, so | cannot comment on
whether or not our author is correct in this
contention of his.*® Let us, instead, look at this
matter from the perspective of libertarian law.
Under this latter scenario, A would not be in
violation of libertarian law since there are no
positive obligations in that legal perspective. A can
stand idly by, even though he has it in his power
to extend B’s life, albeit it only for a few
minutes. But what of the initial scenario. Is A a

13 Again with ethics and morality; perhaps
Wisniewski and | really have no differences
regarding libertarian law (my sole interest in this
debate) but are speaking at cross purposes, since

murderer? Has he violated libertarian law? No
more than the mother who creates her baby, and
gives it only a few minutes of life before evicting it.

Wisniewski attempts to deflect a reductio ad
absurdum of mine against what he takes to be his
position. | argued that if J fed a helpless K for a
few days, there is no requirement that J continue
to do so forever. But if J stops, he does expose K
to a "lethal hazard," namely starvation. Wisniewski
objects on the ground that since J didn't steal K's
food, nor prevent him from foraging for it on his
own, there is a disanalogy to the preceding A-B
case of the train and the lake. And he is of course
correct in this. However, this reductio of mine was
an attempt, merely, to counteract the claim that
exposing someone to a lethal hazard is
necessarily a violation of libertarian law. Well, at
least my debating partner is now back to
libertarianism, and off of morality.

In the view of Wisniewski (159): “... if one
voluntarily initiates the causal chain which leads to
someone else ending up on her property, the latter
person cannot be considered a trespasser. From
this it follows that, barring scenarios of rape, an ex
post unwanted fetus is not a trespasser and
cannot be evicted to its death if the evictor is to act
consistently with the libertarian ethic.”** But this
means that if someone invites someone else to
her property, the latter, the invitee, "cannot be
considered a trespasser” even if he outstays his
welcome. | find this highly problematic. A woman
invites a man to her home for dinner. The meal
ends. She hints he should leave. He doesn't take
the hint. He feels he has the right to stay on for 9
weeks, 9 months, 9 years, 90 years, since the
inviter "voluntarily initiates the causal chain which
leads to someone else (the invitee) ending up on
her property."” It is difficult to reconcile this with the
doctrine of private property and libertarianism.
Rather, the woman has a right to ask the man to
leave whenever she wishes, even if it is in the
middle of the meal. Ok, ok, she has to give him
some time to get up off the chair, put on his coat,
find his car keys, etc. This could take, oh, 9
seconds, maybe 9 minutes, tops. No one can do

he is mired in morality and ethics and | totally
eschew it for the purposes of this discussion

14 Perhaps | should interpret Wisniewski’s use of
the phrase “libertarian ethic” as “libertarian law.”
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anything instantaneously. We are all human
beings, with limitations. This is covered under the
doctrine of de minimus. But to stretch this
invitation to 9 months cannot be considered a valid
extension of the law.

13. Implicit contracts

Wisniewski (159) says that ignorance of the
effects of stabbing someone in chest with a knife
could not be excused in law. False. If a two year
old baby does this, he would obviously lack mens
rea, and could not be found guilty of a crime.
However, if the baby did this, and/or shot
someone, then his guardian or caretaker should
be found guilty of aiding and abetting a crime.
Similarly, ~ Wisniewski to the  contrary
notwithstanding, a person ignorant of the
(sometime) effects of intercourse can also "annul
responsibility” (159) for pregnancy; such a person
would also lack the requisite guilty mind to
be considered a criminal (as opposed to a tort
feaser).

Wisniewski (159) asks: “... what conscious fetus
would prospectively ... agree to any invitation
shorter than one necessary for allowing the fetal
development required to withstand the conditions
of the outer world?” If the choice were total non-
existence, or life for a few weeks (before eviction),
it seems to me that most people would choose the
latter. When there is life, there is always a chance
it will be extended. Where there's a will, there's a
way. Seize life. Better alive than dead. But these
Rawlsian type hypothetical "agreements"” cannot
be definitive. They have been subjected to too
much withering criticism for that (Nozick, 1974).

According to Wisniewski (159): “... if in the context
of implicit contracts the acceptable (i.e., judicially
enforceable) range of coffee prices is dictated
purely by cultural convention, in the case of fetal
development the acceptable minimum time the
maternal invitation lasts must be dictated by
biological considerations).” | argued that there is
an implicit contract that when a diner buys and
drinks down a cup of coffee, he cannot afterward
be presented with a bill for $1 million, unless this
is clearly specified beforehand. From this
Wisniewski infers that there is an implicit contract,
which stems from biology, that the "invitation"
afforded a woman to her fetus should be in effect
for nine months. Before attempting to demolish

this argument, let me first tip my hat in
Wisniewski's direction. This is indeed a clever
attempt to establish his pro-life position as the
libertarian one. However, there are difficulties
here. An invitation requires two people: an inviter,
and an invitee. In the case of sexual intercourse,
abstracting from the host mother contract in behalf
of the father, there is only one person, not two; at
the time of intercourse, there is only the mother,
the inviter. The invitee, the fetus, does not yet
exist. Therefore, it is a metaphorical overreach on
the part of this author, nothing else, to say that the
mother “invited” in the fetus for any time at all, let
alone nine months, merely by consenting to
intercourse, and knowing of its possible results.
The point is, invitations have as their basis
consent, or agreement, or purpose. Mere biology,
the fact that fetal development requires nine
months, boasts none of these elements. This is a
nice try to undermine evictionism, but | cannot
even begin to see how it succeeds.

Moreover, Wisniewski (160) says of implicit
contracts that they "do not require signing or even
being understood." The first part is correct. By
their very nature, and implicit contract need not be,
cannot be, signed. If it was agreed to in writing, it
would not be implicit. It would be explicit. But
understanding is surely an integral part of any
contract, implicit or explicit. A contract is a meeting
of the minds. In the explicit variety, their signatures
indicate that they have read the terms of the
agreement and agreed to them. If it is implicit, then
a third party, a court, is making a contrary to
factual claim: that if the contract had been made
explicit (e.g., for a $1 million cup of coffee) then
there would have been an agreement. Both
parties would have been consenting to the same
terms. In setting aside this hypothetical “contract”
for a vast amount of money for one coffee, the
court would be saying that there most certainly
would not have been any such agreement.

14. Alcohol, rape

| agree with Wisniewski that if all a man does is
"ply" (160) a woman with alcohol until she is drunk,
and then takes her to his house, this is not
necessarily a kidnapping. It could well be just a
friendly act, if he puts her to bed for her own safety
since she cannot drive home under that condition
and then leaves her strictly alone. But if he also
has intercourse with her (I go so far as to say even

10 |
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if he is married to her) under these conditions, then
he is guilty of rape. | don’t go so far as the radical
feminists to say that she must give verbal consent
to each and every step in the seduction, but she
cannot be properly said to give consent to
intercourse if she is unconscious or even virtually
out of it due to inebriation. Certainly if the man and
woman are married and live in the same home, his
taking her there can hardly count as kidnapping.

15. Existence

| do not see how it can be a non sequitur, let alone
a "major" (161) one to assert that Wisniewski's
existence demonstrates that he prefers that state
of affairs to his own non-existence. Of course,
there are suicides who take their own lives due to
extreme and unrelenting pain, as | (Block, 2011B)
acknowledged, as this author even notes (161) but
that does not change my analysis of Wisniewski's
decision to stay alive in the slightest. Even such
unfortunate people act in a manner not
inconsistent with my original claim: their suicide
demonstrates that they prefer death to life. Most
people do not commit suicide, but either die a
natural death or are murdered. From this | can
deduce that most people prefer to stay alive. | infer
that this applies, also, to fetuses who would, |
presume, prefer to be born and stay alive for even
a short time, if they could but make any such
decision, to not having come into being.
Therefore, the mother who evicts a fetus improves
his condition compared to the one that would have
forever continued had she not taken that step.

16. Utilitarian considerations

Yes, | suggested that Wisniewski adopt
evictionism even only on utilitarian grounds, if
nothing else. Better to be right for inferior reasons
than wrong. | am of course a deontologist as this
author appreciates. But that does not mean |
cannot also be aware of utilitarian considerations
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